I. INTRODUCTION
Under Bankruptcy Code ("Code") sections 548 and 550, trustees of chapter 7 bankruptcy estates can file suit to avoid and recover transfers made by the debtor within two years of the bankruptcy filing. 1 The trustee must prove either that the debtor made a transfer in an attempt to defraud creditors or that the debtor did not get reasonably equivalent value in consideration of a transfer made while the debtor COLUMBIA BUSINESS LAW REVIEW [Vol. 2016 was insolvent. 2 These suits, which may be filed against the transferee, are known as "avoidance actions." 3 A recent trend has developed in which chapter 7 trustees seek to avoid and recover tuition payments made by insolvent debtors on behalf of their children in the time leading up to the bankruptcy filing. 4 The trustees in these cases argue that since the parents have no legal obligation to pay for their child's tuition, they do not receive reasonably equivalent value for the tuition payment. Therefore, the transfer should be avoided and the funds returned to the bankruptcy estate. 5 This Note analyzes the recent cases that have considered avoidance actions against parental tuition payments. 6 It argues that the value (whether economic or otherwise) parents receive as a result of paying for their children's tuition should reasonably constitute equivalent value for purposes of section 548, and therefore courts should reject clawback attempts against such payments.
Part II of this Note introduces sections 548 and 550 of the Code and discusses the process of avoidance actions and fraudulent transfer recovery in a typical bankruptcy case. Part III analyzes recent bankruptcy court opinions that deal with tuition clawbacks and explores the various interpretations of reasonably equivalent value as it relates to parental tuition payments. Finally, Part IV discusses potential solutions to the split in bankruptcy courts, including refining the definition of reasonably equivalent value and providing an exemption for tuition payments in the Code itself.
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A. Avoidance Powers in Bankruptcy Proceedings
When a debtor files a bankruptcy petition under chapter 7, one of the bankruptcy court's first steps is to appoint a trustee to "administer the case." 7 In a chapter 7 liquidation case, section 704 of the Code tasks the trustee with certain duties, including, but not limited to, collecting and reducing to money the property of the estate, being accountable for all property received, and scrutinizing any improper proofs of claim against the estate.
8 In addition to these required duties, the Code also gives the trustee certain rights and discretionary powers, such as avoiding certain prebankruptcy transfers. 9 The ability to avoid fraudulent transfers is extremely important in the bankruptcy context because "to the extent that a transfer is avoided under certain of the trustee's avoiding powers, the trustee may recover, for the benefit of the estate, the property transferred or . . . the value of such property." 10 As may seem apparent, these avoidance powers are "designed to maximize the property available to pay creditors of the bankruptcy 7 6 COLLIER ON BANKRUPTCY, supra note 3, ¶ 700.02. It may helpful at this point to provide a brief overview of the differences between a chapter 11, chapter 7, and chapter 13 bankruptcy petition. Chapter 7 governs liquidation of a debtor. Liquidation is a form of bankruptcy relief that involves "the collection, liquidation and distribution of the nonexempt property of the debtor." Id. at 700.01. Chapter 11 of the Code "provides an opportunity for a debtor to reorganize its business or financial affairs . . . . It is fashioned primarily for business debtors." 7 COLLIER ON BANKRUPTCY, supra note 3, ¶ 1100.1. Chapter 13 is similar to a reorganization under chapter 11 in many ways. Chapter 13 permits the creation of a plan that sets out how the debtor is going to pay the various creditors. Ordinarily the payments are made from the debtor's income rather than assets. 8 COLLIER ON BANKRUPTCY, supra note 3, ¶ 1300.1. 8 See 11 U.S.C. § 704 (2012). estate." 11 Three key avoidance powers are the "strong-arm" clause of section 544, the preferential transfer avoidance power of section 547, and the fraudulent transfer avoidance power of section 548.
Briefly, section 544 allows the trustee to "'step into the shoes' of a creditor and avoid the debtor's transfers of property or property interests that could have been avoided by the creditor outside of bankruptcy." 12 The strong-arm clause's purpose "is to cut off unperfected security interests, secret liens and undisclosed prepetition claims against the debtor's property as of the commencement of the case." 13 Section 547, on the other hand, gives the trustee the power to "avoid certain transfers made within 90 days . . . preceding the bankruptcy filing that would otherwise benefit one or more creditors at the expense of other creditors." 14 Such transfers are known as "preferences."
15 The trustee's sole ability to avoid certain transfers of property and to assert certain claims on behalf of the creditors allows the bankruptcy case to proceed more efficiently with a more even distribution of assets amongst the creditors. 16 Section 548, which is the main focus of this Note and which will be discussed more thoroughly below, contains the fraudulent transfer power.
Section 548 Overview
The fraudulent transfer power of section 548 "incorporates the law of fraudulent transfers into the 11 and "allows creditors to avoid transactions which unfairly or improperly deplete a debtor's assets or that unfairly or improperly dilute the claims against those assets."
18 Section 548 allows a trustee to avoid a pre-bankruptcy transfer provided that one of two conditions are met: the transfer must either have been made "with actual intent to hinder, delay, or defraud" creditors or the debtor must have received "less than reasonably equivalent value" for a transfer made within two years of the bankruptcy filing and was insolvent or became insolvent as a result of such transfer. 19 This second type of fraudulent transfer is known as constructive fraud. 20 In sum, section 548, much like the other avoidance powers, attempts to "protect creditors from transactions which are designed, or have the effect, of unfairly draining the pool of assets available to satisfy creditors' claims." 21 The Uniform Fraudulent Transfer Act ("UFTA") 22 also attempts to protect creditors from unfair transactions and parallels section 548 in many respects. The UFTA "is the applicable state fraudulent conveyance law of all but about five states" 23 and applies both inside and outside of bankruptcy proceedings. UFTA section 4 most closely mirrors Code section 548, and provides that:
A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the creditor's 17 5 COLLIER ON BANKRUPTCY, supra note 3, ¶ 548.01. 18 One practical effect of the UFTA is that " [u] nder certain circumstances, a bankruptcy trustee may base a fraudulent transfer action on both § 548(a)(1)(B) and on a state's adoption of the UFTA through § 544(b)." 25 However, because section 548 is federal law whereas the UFTA is state law, certain differences in case law can produce different results, "depending upon whether the trustee's action is brought under state law as applied through § 544(b) or under federal law pursuant to § 548(a)(1)(B)."
26 Specifically, there are three key differences between the UFTA and section 548. First, "the time period to set aside fraudulent transfers is generally longer under state law than the two-year period set forth in § 548." 27 Second, under state fraudulent conveyance law, "the trustee will generally be subject to defenses that could have been asserted against an actual creditor," while under section 548, "the trustee sues in his or her own right." 28 Lastly, "state fraudulent transfer law generally has a more stringent standard of proof than § 548." 29 In any event, since the meaning of reasonably equivalent value is the crux of this argument and is found both in the UFTA and the Code, the differences between the two statutes will not have a substantive bearing on the subsequent analysis. In situations where actual fraud is impossible to prove, constructive fraud becomes the only available cause for avoidance, therefore, "avoidability of a transaction under § 548 [often] turns on how courts apply the concept of 'reasonably equivalent value' to the facts present in a specific case." 31 While section 548 provides practitioners with definitions to several terms used within the section, 32 it is unfortunately silent when it comes to the meaning of "reasonably equivalent value." The meaning of the phrase is also absent from any legislative history. 33 As scholars have noted, "this omission has proven to be a serious problem" 34 and reasonably equivalent value is "a murky concept subject to a variety of interpretations."
35
In the abstract, reasonably equivalent value is focused on "the net effect of the transfer on the debtor's estate and the funds available to the debtor's creditors." 36 There are typically two determinations that must be made when looking at whether a transfer garnered "reasonably equivalent value."
37 First, it must be determined "whether any value at all has been received for the transfer." 38 the court must decide whether the value given was reasonably equivalent to the value of the property transferred. 39 In voluntary transactions, "the fair market value of the objects of exchange will usually be the most important factor" in determining whether reasonably equivalent value was received. 40 However, some courts, specifically in the foreclosure sale context, have refused to look solely at fair market value. In BFP v. Resolution Trust Corp., the Supreme Court "decline[d] to read the phrase 'reasonably equivalent value' in § 548(a)(2) to mean, in its application to mortgage foreclosure sales, either 'fair market value' or 'fair foreclosure price.'" 41 The Court deemed instead "that a fair and proper price, or a 'reasonably equivalent value,' for foreclosed property, is the price in fact received at the foreclosure sale, so long as all the requirements of the State's foreclosure law have been complied with." 42 Additionally, these determinations are objective, and should be considered from the perspective of the debtor's creditors. 43 Despite these generally accepted parameters, courts have grappled with the uncertainty surrounding reasonably equivalent value for several decades now. 44 One scholar noted that "each court seems to address the issue in a subjective and almost personal manner." 45 For example, where a transfer has been made for the benefit of third parties, the lack of a uniform definition of reasonably equivalent value has created vastly different outcomes amongst courts. 46 While some courts, both at the bankruptcy court level and the circuit court level, have held that a payment by the debtor to a third party (for example, paying 39 Id., at 59-60. 40 47 other circuit courts have ruled the exact opposite, holding that "a debtor may sometimes receive 'fair' consideration even though the consideration given for his property or obligation goes initially to a third person." 48 Another example of the disparity between courts' definitions of reasonably equivalent value is the importance placed on the quantifiable nature of the benefit. While some bankruptcy level courts have held that "an indirect benefit to the debtor from a transfer . . . cannot be 'reasonably equivalent value,' unless it is (1) an 'economic' benefit; (2) concrete; and (3) quantifiable," 49 certain other circuit courts have found that "it is appropriate to take into account intangible assets not carried on the debtor's balance sheet, including, inter alia, good will." 50 
Section 550 Overview
Once a transfer is properly avoided under section 548, "the trustee may recover, for the benefit of the estate, the property transferred, or, if the court so orders, the value of such property, from . . . the initial transferee of such transfer." 51 The transferee of a transfer that has been avoided by section 548 may be forced by a court to turn over the property transferred, or in cases where this is not feasible, to return the value of such property. 52 The purpose COLUMBIA BUSINESS LAW REVIEW [Vol. 2016 of section 550 is to "restore the estate to the financial condition it would have enjoyed if the transfer had not occurred." 53 Whether to allow for the recovery of the property itself, or the value of such property, is within the court's discretion. A court will generally look at "whether the value of the property (1) is contested; (2) is not readily determinable; or (3) is not diminished by conversion or depreciation." 54 It is important to note that while sections 548 and 550 are closely related, and serve generally the same function, they are distinct sections, and therefore claims for avoidance and claims for recovery are distinct claims that must be brought separately. 55 Recovery is not available until a transfer has been avoided.
56
Like section 548, section 550 also has a parallel section in the UFTA. The meanings of UFTA section 8 and Code section 550 are nearly identical, and comment two of section 8 specifically acknowledges that the language of section 8 "is derived from § 550(a) of the Bankruptcy Code." 57 Therefore, while it is important to acknowledge that section 550 has a parallel in the UFTA, the differences between the two statutes will not make a substantive difference to the analysis in this Note.
III. REASONABLY EQUIVALENT VALUE AND TUITION CLAWBACKS
Recently, trustees have used sections 548 and 550 to avoid and recover tuition payments made by insolvent parents within two years of filing for bankruptcy. 58 The crux to recover the property, the court will generally authorize the recovery of its value."). of these actions rests on the argument that the debtor parents receive no reasonably equivalent value for the tuition payments, and thus such payments fall under the constructive fraud category of section 548 (presumably because parents are not paying tuition payments to purposely deceive creditors). 59 While several bankruptcy courts have dealt with the uncertainty surrounding these tuition clawbacks, the rulings fall on both sides of the issue. The dearth of case law on the subject complicates analysis of the issue.
A. Recent Cases Allowing Tuition Clawbacks
Although there are other cases that deal with clawing back tuition payments made for a child's primary and secondary education, 60 the number of cases that involve undergraduate education is unfortunately limited.
Gold v. Marquette University (In re Leonard)
Gold v. Marquette University is a recent case in which a court allowed a tuition clawback. 61 In this case, the trustee of a chapter 7 estate filed an adversary proceeding against Marquette University, "seek[ing] to avoid and recover, as fraudulent transfers, four payments that the Debtors made to Defendant Marquette University." 62 The debtors filed a chapter 7 bankruptcy petition on November 17, 2008. 63 In the fall of 2008, the debtors' son began attending Marquette University, and in the months preceding the bankruptcy filing, the debtors made four payments to Marquette to cover their son's tuition, totaling $21,527.00. 64 The first of the 59 payments was made seven months prior to the petition and the final payment was made three days after the bankruptcy filing. 65 At the time of all four transfers, the debtors' son was 18 years old. 66 The trustee claimed that the transfers constituted both actual fraud, under section 548(a)(1)(A) of the Code, and also constructive fraud, under section 548(a)(1)(B). 67 The debtor, however, did not seek summary judgment for the actual fraud claim, so constructive fraud was the only claim at issue. Marquette defended against the constructive fraud claim, asserting that although "the Debtors were insolvent when the transfers were made . . . the Debtors received 'reasonably equivalent value' for each of the transfers." 68 The court held hearings on the trustee's motion for summary judgment and specifically requested "post-hearing briefing relating to issues of 'reasonably equivalent value. '" 69 Marquette claimed that "because the transfers enabled [the debtors'] son to attend and receive a college education at Marquette," the tuition payments received reasonably equivalent value in exchange. 70 Specifically, Marquette argued that "[w]hile it may be impossible to quantify, clearly this education bestowed peace of mind upon the Debtors that their son will be afforded opportunities throughout his lifetime" and that, "in a more tangible sense, the Debtors anticipate that they will not remain financially responsible for [ Acknowledging that the Code does not define reasonably equivalent value, 72 the court looked to Sixth Circuit precedent to determine that "an indirect benefit to the debtor from a transfer is not considered 'value,' and therefore cannot be 'reasonably equivalent value,' unless it is (1) an 'economic' benefit; (2) concrete; and (3) quantifiable." 73 Applying this definition to the case at hand, the court held that "it is clear that the Debtors did not receive any 'value' for their tuition payments to Marquette, and therefore did not receive 'reasonably equivalent value.'" 74 The court dismissed Marquette's argument regarding the parents' benefit of not having to be financially responsible for their son due to the opportunities afforded by the education by noting that the parents would not have "any legal obligation to support their adult son, either at the time of the transfers, when Debtors' son was 18 years old, or at any time in the future." 75 The court also rejected Marquette's "peace of mind" argument, holding that "[w]hile satisfying such a moral obligation and receiving such 'peace of mind' may be very real benefits that are personally quite important to the Debtors, these intangible benefits are not 'economic' . . . nor are they 'concrete' and 'quantifiable. ' Three months later, in December of 2006, the debtor filed for bankruptcy under chapter 7. 80 The trustee brought an adversary proceeding against the debtor to avoid these and other transfers under both the debtor and creditor laws of New York and the Code. 81 The complaint alleged that the transfers to St. Andrews were fraudulent because the debtor received no "fair consideration" in return. 82 The debtor defended the transfers by claiming that he had a "moral obligation" to pay for his son's college. 83 The court rejected the debtor's argument, noting first that "the Court is not aware of any law requiring a parent to pay for child's college education." 84 The court then looked to precedent to note that the debtor did "not offer any authority in support" of the moral obligation argument. 85 Additionally, the court cited another bankruptcy case in which "the bankruptcy court rejected the debtor's contention that paying for his children's college education was his 'responsibility. '" 86 Ultimately, the court held that "defendants must turn $35,055 over to the Plaintiff, representing the money used to pay for the son's tuition." 87 79 Id. at *5 (noting debtor transferred to the University $12,500 from the sale of his car, $2,500 from the sale of his motorcycle, and $20,055 from the sale of his trailer to make the tuition payment). 80 Id. In contrast, there have been several cases in which courts have rejected trustees' attempts to claw back tuition payments, the most recent of which is In re Palladino from the District of Massachusetts Bankruptcy Court. 88 In this case, the parents of a student enrolled at Sacred Heart University ("SHU") paid to the school over a two-year period a total of $64,696.22 to cover tuition and fees. 89 After being caught orchestrating a Ponzi scheme and being convicted of fraud, the parents filed for chapter 7 bankruptcy relief. 90 The trustee then sought to claw back the $64,696.22 under section 548. 91 The court ultimately denied the claw back, holding:
I find that the Palladinos paid SHU because they believed that a financially self-sufficient daughter offered them an economic benefit and that a college degree would directly contribute to financial selfsufficiency. I find that motivation to be concrete and quantifiable enough. The operative standard used in both the Bankruptcy Code and the UFTA is "reasonably equivalent value." The emphasis should be on "reasonably." Often a parent will not know at the time she pays a bill, whether for herself or for her child, if the medical procedure, the music lesson, or the college fee will turn out to have been "worth it." But future outcome cannot be the standard for determining whether one receives reasonably equivalent value at the time of a payment. A parent can reasonably assume that paying for a child to obtain an undergraduate degree will enhance the 88 financial well-being of the child which in turn will confer an economic benefit on the parent. This, it seems to me, constitutes a quid pro quo that is reasonable and reasonable equivalence is all that is required.
92
While the court in Palladino emphasized the economic value of paying for a child's college tuition, other courts, as the cases below illustrate, have focused on the familial responsibility aspect of such payment.
Sicirica v. Cohen (In re Cohen)
In In re Cohen, the trustee brought an adversary proceeding against the debtors to avoid certain prebankruptcy transfers under both the Code and the Pennsylvania Code. 93 This case arose out of a lawsuit between a disbanded law firm and the owner of the law firm's former office building. 94 In that trial, the court rendered a verdict against the debtor and held the debtor jointly and severally liable for approximately $3,274,000.
95
After the court entered its initial judgment, but before the final judgment, the debtor filed a petition for bankruptcy under chapter 7.
96 Soon thereafter, the trustee filed an adversary proceeding, claiming that certain funds deposited into the debtor's joint account with his wife were subsequently transferred in violation of fraudulent transfer law. 97 
100 Although the court did not flesh out its reasoning, the court made sure to limit the holding to "payments the Defendants made for their children's undergraduate education as such children in graduate school are well into adulthood." The court also denied a trustee's tuition clawback attempt in another Pennsylvania case. 102 Coincidentally, this case arose out of the same commercial lease dispute lawsuit that served as the backdrop of In re Cohen. 103 Just like the debtor in In re Cohen, the debtor in In re Oberdick filed for chapter 7 upon being found jointly and severally liable for expenses constitute fraudulent transfers under Pennsylvania law, and therefore seeks recovery of $1,190,734.74 pursuant to 11 U.S.C. § § 544, 548, and 550, and 12 Pa.C.S.A. § § 5104 and 5105."). 98 Id. at *9. 99 Id. approximately $3,000,000. 104 The trustee filed the adversary proceeding in an attempt to collect on the judgment based on a claim of fraudulent transfer under the Pennsylvania UFTA.
105 Additionally, the trustee sought "a judgment against both the Debtor and Mrs. Oberdick for the amount of the transfers to be avoided as fraudulent, pursuant to 11 U.S.C. § 550(a)(1)."
106 Specifically, the trustee challenged "$82,536.22 worth of expenditures from the [Debtor's] Entireties Account during the relevant period that were used to pay for the college education of two of the Defendants' children." 107 Just as the trustee did in In re Cohen, the trustee in this case "point[ed] to Pennsylvania law providing that parents have no legal obligation to provide for the education of their children beyond the age of 18." 108 The debtors defended the education transfers by arguing that "they viewed college tuition and related educational expenses for the children as a family obligation" as well as "point[ing] to unrebutted testimony to the effect that, except for small unsubsidized student loans, they were denied student aid for college for the two children by both the state and federal government because of their 'expected family contribution.'" 109 The court ultimately agreed with the holding in In re Cohen, noting:
What is a "necessity" for purposes of family obligation law is not necessarily congruent with what should be considered a necessity for purposes of an action under PaUFTA. Even though there may not strictly speaking be a legal obligation for parents to assist in financing their children's undergraduate college education, in following Judge Deller's lead in 104 In re Oberdick, 490 B.R. at 694. 105 In contrast, the courts in In re Cohen and In re Oberdick seem to disregard this economic value notion in their interpretation of reasonably equivalent value. As illustrated above, these cases focus more on non-economic and nonquantifiable "benefits" received by the debtor, the type of indirect benefits that other cases tend to deem insufficient for purposes of section 548. For example, the court in In re Cohen notes that the "maintenance of the [d]ebtor's family" is what makes the tuition transfer reasonable for purposes of the avoidance action.
114 Unlike in In re Leonard, the court makes no mention of the market value, quantifiability, or the tangibility of the exchange. Likewise, in In re Oberdick, the court declined to focus on the economic benefits (or lack thereof) and instead highlighted the importance of the "societal expectation" and "reasonable sense of parental obligation" when analyzing the benefit the parents received.
D. The Need for Clarity in Reasonably Equivalent
Value Definition
Analysis of these cases illustrates just how stark a difference there can be amongst courts' application of reasonably equivalent value. As scholars have noted, "[o]ne does not need to review years of often conflicting jurisprudence to immediately realize that the term 'reasonably equivalent value' is a murky concept subject to a extremely important factor to be used in the Court's assessment of reasonable equivalence."); Sullivan v. Schultz This lack of clarity is especially troubling in tuition claw back contexts, where a child's opportunity to obtain higher education is potentially dependent on which definition of reasonably equivalent value the court relies on in that particular case. 117 While colleges have thus far allowed the student to graduate on time following a tuition claw back, 118 this practice can still place a substantial burden on the student. If the college decides to place a hold on the student's account, the student's participation in certain school activities may be limited. If the school refuses to offer university housing to the student, the student is forced to look for off-campus housing that may be less reliable and more expensive.
The opaqueness of reasonably equivalent value is especially concerning considering the ever-rising cost of college tuition. 119 In fact, some have posited that increased 116 Fox, supra note 20, at 1. 117 Of course, even in the case of a tuition clawback, one might wonder whether the student loan industry is there as a backup to give students access to higher education. The problem with this argument is: (1) given the fact that the reason for the clawback is bankruptcy, the student and parents may have trouble qualifying for such a loan, and (2) is saddling a student with tens (and even hundreds) of thousands of dollars in debt really "providing the student access" to higher 118 See, e.g., Stech, supra note 4 (After giving back tuition payments to a parent's bankruptcy trustee, the University of Arizona put a hold on the debtor's daughter's academic record, and allowed her to graduate on time "only after [the father] signed an installment agreement to pay $250 a month to settle the bill."). tuition costs are driving tuition clawbacks. 120 The argument is as follows: while tuition clawbacks have always been an option for bankruptcy trustees, they were never worth pursuing, given the low value amount of the tuition payments. Now that tuition costs have risen, the prebankruptcy tuition transfers have also increased, and it has become much more worthwhile for a trustee to bring avoidance actions against such transfers.
121 As practitioners have noted, the number of reported tuition clawback cases "represent[s] the tip of the iceberg."
122 Since 2008, "at least 25 colleges . . . have been asked to return money" to bankruptcy trustees. 123 However, many of these disputes are resolved prior to an adversary proceeding adjudication. For example, in 2013 the University of Arizona turned over $8,500 in tuition payments after a bankruptcy trustee threatened suit.
124
Changes must be made to stop the growing tuition clawback trend. The lack of uniformity amongst courts in the meaning of reasonably equivalent value and the ever-rising cost of tuition in colleges and universities will only exacerbate the confusion until a solution is found. In today's economy, where young adults are saddled with enormous student debt loads, 125 a shrinking job market, 126 123 Stech, supra note 120. 124 Id. 125 Harvey, supra note 117 ("[S]tudent debt loads are a problem, and a serious one. Not only do they create a significant drag on short-term economic activity, but they will stunt our long-term growth as well. And the situation is deteriorating.").
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THE TUITION "CLAW BACK" PHENOMENON 947 housing costs, 127 parental contributions to college tuition are a welcome relief for students who would otherwise be unable to afford an education. Making it more difficult for these young adults to graduate college with relatively less debt seems to cut against the supposed purpose of bankruptcy; that is, providing a "fresh start." 128 While the "fresh start" notion is of course meant to apply to the parent-debtors themselves, allowing tuition claw backs essentially grants the parents a fresh start at the expense of their child, an undoubtedly troubling result. With the financial future of so many young adults at stake, it is crucial from both a bankruptcy law and socio-economic perspective that section 548 of the Code be reformed to solve the problems created by the current grab-bag application of "reasonably equivalent value."
IV. REFORMING REASONABLY EQUIVALENT VALUE IN LIGHT OF THE TUITION CLAWBACK PHENOMENON A. Tuition Payments as a Preference Issue?
One potential change to the tuition clawback framework that may eliminate the confusion caused by the lack of COLUMBIA BUSINESS LAW REVIEW [Vol. 2016 clarity in defining reasonably equivalent value is treating the tuition payments as a preferential transfer under section 547 rather than a fraudulent transfer under section 548. Under section 547, the trustee may avoid any transfer of the debtor's property if 5 conditions are met: (1) the transfer was to or for the benefit of a creditor; (2) the transfer was for or on account of an antecedent debt owed by the debtor before such transfer was made; (3) the transfer made while the debtor was insolvent; (4) the transfer was made on or within 90 days before the date of the filing of the petition or one year if the transfer was made to an insider; and (5) the transfer enables such creditor to receive more than such creditor would receive if the case were a chapter 7 case and the transfer had not been made. 129 Although there is no applicable case law on the issue, under certain conditions a pre-petition tuition payment would likely qualify as a section 547 preferential transfer. First, the college or university would have to be deemed a creditor of the debtor parents. The Code defines creditor as an "entity that has a claim against the debtor that arose at the time of or before the order for relief concerning the debtor." 130 The courts would either have to construe the college as having a claim against the parents or the Code would have to be amended to treat it as such. The second issue with applying section 547 is that under section 547(c), there is a carve-out that prohibits the trustee from avoiding preferential transfers that constitute a contemporaneous exchange of new value given to the debtor. 131 Is allowing the debtor's child to be enrolled in college classes in exchange for tuition payments a contemporaneous exchange given to the debtor? This seems to run into a similar problem as the application of section 548, namely the issue of the beneficiary; can the enrollment Unfortunately, the case law is silent on the issue. However, arguably the most important reason for why section 547 has not been the central provision in tuition claw back cases and why it will likely not play a major role going forward is the shorter look-back period. Under section 547, preferential transfers can be avoided only if made within 90 days of filing the bankruptcy petition or within a full year if the transfer was made to or for the benefit of an insider.
133
Compare this to section 548, where the look-back period is a full two years. 134 Given section 547's shorter look-back period and the uncertainty over contemporaneous exchange of value and whether the university qualifies as a creditor, the more attractive path for trustees is to assert their claim to tuition payments under section 548.
B. Amendment to Section 548
Another potential method of reform is to amend section 548 to include an exception for tuition payments made in the lead up to bankruptcy. This amendment would serve two helpful purposes. First, while it would not eliminate the difficulty of determining whether a transfer was given in exchange for reasonably equivalent value in every circumstance, it would end the confusion with respect to college tuition transfers. Second, the amendment would solve the seemingly incoherent practice of treating tuition payments made by parents on behalf of their children as a fraudulent transfer.
Before analyzing in greater depth the effects of such an amendment, a discussion of what such an amendment would look like seems warranted. As it stands now, the phrase "reasonably equivalent value" is not defined in section 548. As illustrated above, simply inserting a definition of reasonably equivalent value is neither easy nor practicable, given the conflicting ways in which the courts have interpreted the statute. 135 However, a more practical solution would be to insert into the statute a simple carve-out for parental tuition payments. New language such as "in this section, a transfer by a parent (or someone with a legally equivalent status) to a college or university on behalf of that parent's child for the purposes of making tuition payments shall constitute reasonably equivalent value and shall not be avoided" could be added to the end of subsection d, where other definitions are found. This added provision would serve to include tuition payments as reasonably equivalent value, thus preventing trustees from clawing back such transfers, without getting caught up in the difficult task of defining reasonably equivalent value. One possible side-effect to this approach, however, is that courts may construe this to mean that tuition transfers are simply one of many possible examples of intangible benefits that constitute reasonably equivalent value, and the others simply have not been expressly defined in the statute. This may give activist courts the power to expand the meaning of reasonably equivalent value to include things even less tangible than the education of a child. One way to counteract such expansion might be to include statutory language expressly carving out tuition transfers, rather than simply including such transfers in the definition. Having such a particularized carve-out might give pause to judges looking for ways to expand the definition of reasonably equivalent value.
This simple amendment would provide a quick and relatively painless way to allow parents to continue to satisfy their parental responsibilities and help relieve their children 135 See supra Sections III.C and D.
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THE TUITION "CLAW BACK" PHENOMENON 951 of the burden of rising student loan debt without having to worry about such payments being clawed back should the parents come under financial troubles within the next two years. It would also provide uniformity in the case law and limit the differences in the applications of reasonably equivalent value vis-à-vis tuition payments that thus far exist from case to case.
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Of course, there would need to be a limit to the tuition payments carve-out. Parents making such payments should be careful to track their payments to ensure that the funds are indeed being used to make the tuition payments. For example, if a parent transfers $25,000 to a child's bank account to pay for a $15,000 tuition bill, the excess would not be exempt from a section 548 claim because it was not used to pay tuition. Likewise, the tuition payment carve-out should not protect tuition payments made to a child's graduate school. As the court in In re Cohen pointed out, "children in graduate school are well into adulthood," 137 and therefore the parental obligation argument for exempting tuition payments from bankruptcy clawback carries much less weight. 138 Another potential limitation on such an amendment might be requiring the student to choose the less expensive school when deciding where to attend. This provision would prevent students and parents from picking the most expensive and extravagant schools in an attempt to maximize the loans they receive. While this surely is a concern worth monitoring, limiting the child's school due to price might effectively cause the same effect that these tuition clawbacks are creating now, namely limiting the student's access to higher education due to financial concerns. The best solution should be to allow students to attend the college of their choice and, as long as 100% of the student loans are used toward schooling, be protected from future clawback.
would block bankruptcy trustees from filing lawsuits against universities and college students to recover tuition money that had been paid years before." 139 The Wall Street Journal pointed out that Collins' bill "would exclude tuition payments from the list of financial transfers that can be clawed back." 140 While this bill would presumably have a similar effect as the amendment proposed in this Note (i.e., stopping tuition clawbacks in bankruptcy), the bill focuses on excluding the tuition payments, while this Note focuses on defining tuition payments as reasonably equivalent value. Another potential solution to the tuition clawback phenomenon is to begin interpreting reasonably equivalent value in such a way that includes parental tuition payments on behalf of the debtor's child. Although the traditional reading of reasonably equivalent value followed by most courts would not characterize parental tuition payments as reasonably equivalent value since the debtor parents themselves do not directly receive anything in return for their payment, 142 Oberdick provide strong arguments to the contrary. 143 As mentioned above, the courts in those cases pointed out not only that parental tuition payments for a child's undergraduate education were "reasonable and necessary for the maintenance of the Debtor's family," 144 but also that there is "a societal expectation that parents will assist with such expense if they are able to do so." 145 Therefore, it would not seem too difficult a step to couch a new reading of reasonably equivalent value in the rationale of the In re Cohen and In re Oberdick decisions, as well as in the rationale of the various parental obligation statutes enacted in many states which require parents to provide education for their children. 146 Although these parental obligation statutes focus on primary and secondary education, as In re Cohen pointed out, this expectation should extend to the child's undergraduate education as well. 147 Many of the reasons why states oblige parents to provide for their child's primary and secondary education hold true COLUMBIA BUSINESS LAW REVIEW [Vol. 2016 for undergraduate education as well. As mentioned above, clawing back college tuition payments is troubling in part because students face growing college expenses (thereby forcing students to take out more loans if their parents are unable to pay), there is a weak job market for young adults, and housing prices are rising, which make it increasingly difficult for millennials to get on their feet after graduation. 148 In addition, extending parents' educational obligation to the college level makes even more sense in light of recent trends whereby many have argued that a college degree is the new equivalent to the old high school diploma.
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This solution may also be more suitable from a mere pragmatic standpoint. Unlike amending section 548, which would require potentially difficult-to-achieve political concessions at the federal level, using a common law approach would avoid tangled political debates, and would allow the courts to begin ruling against tuition clawbacks while relying on the existing statutory framework. Of course, the main issue with this solution is implementation. One option is to have either an influential circuit court or the Supreme Court rule on a tuition clawback case in favor of the parents, thereby binding lower courts to this conclusion. Another potential issue with this solution is the length of time it might take to be implemented. As mentioned previously, tuition clawback cases have only been decided at the bankruptcy court level, and have yet to reach the district court level, let alone the circuit level.
150 It therefore may take years for a circuit split to develop that would entice the Supreme Court to resolve the dispute. This solution could prove much slower to implement than an amendment to section 548 if Congress reached political consensus quickly on the issue.
Finally, it is important to note that a strong argument against this common law approach centers around a somewhat beneath-the-surface policy choice that is inherent in these tuition claw back discussions. That is, when courts decide to protect the tuition payments made by parentdebtors, they are necessarily doing so at the expense of creditors. After all, the law of bankruptcy is mostly concerned with "providing a compulsory and collective system for satisfying the claims of creditors" not with providing protection for the debtors. 151 Should creditors be subjected to greater risk of non-payment when the debtors have college-aged children? Different debtors are also subject to potential unfairness. Should debtor A have more protections than debtor B simply because A has children in college? These questions are difficult to answer, partly because they involve weighing fiscal arguments against social value arguments. While these questions might warrant an in-depth analysis of the balancing of parentdebtor rights vis-à-vis creditor rights in tuition claw back cases (which is unfortunately beyond the scope of this Note), the solution should be to achieve some sense of clarity and uniformity in the law, and let the parties adjust accordingly. As others have noted, achieving the "right" balance between debtor and creditor rights is extremely difficult if not impossible, and so the bankruptcy laws must "at a minimum, set forth clear rules and provide for predictable results so that creditors, debtors and their attorneys can plan their future relationships." 152 If it is made clear that the definition of reasonably equivalent value includes tuition payments made by debtors on behalf of their children, creditors can take this enhanced risk of non-payment into account when negotiating interest rates, for example. Likewise, parents can take this potential increase in interest rates into account when deciding if they are in a position to pay for their child's tuition. Ultimately, as long as the definition of reasonably equivalent value is made clear, the argument that it would upset the balance of debtor-creditor rights should not prevent courts and bankruptcy laws from protecting a parent's choice to assist her child in affording an education.
V. CONCLUSION
There has been a growing trend recently whereby bankruptcy trustees file claims under section 548 of the Code to claw back tuition payments made by debtors to colleges on behalf of their children. 153 The trustees generally argue that because the parents receive no reasonably equivalent value for the tuition payment, such payment is a fraudulent transfer, and therefore the trustee can avoid and potentially recover it. 154 that such tuition payments do not constitute reasonably equivalent value and others holding that they do. 155 Because the Code fails to define reasonably equivalent value, and courts have not agreed on the meaning of the phrase, there continues to be great inconsistency in its application. 156 Also, because college tuition costs continue to grow and young graduates are struggling to bear the burden of their sometimes enormous student loan debt, tuition clawbacks should be stopped, and parents should not be punished for attempts to provide for their child's education.
An amendment to section 548 of the Code excluding parental tuition payments would provide a clear and immediate solution. However, such an amendment would be politically difficult. Alternatively, courts may begin interpreting reasonably equivalent value to include parental tuition payments, given the fact that parents are often deemed to have an obligation to provide for their child's education and parents no doubt derive value from these transactions, whether or not the value is concrete and measurable. Though it would avoid the potential political difficulties that an amendment would raise, this solution is not perfect, either, because the meaning of reasonably equivalent value would remain undefined, and could lead to potential issues down the road.
